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INTRODUCTION

A. HISTORY HAS ITS EYES ON1 STREAMING HAMILTON

Over July Fourth weekend in 2020, people had the chance to see the musical
Hamilton for the first time without paying its historically high ticket prices.2
Millions of Americans were “not throwing away [their] shot” 3 to catch a
recording of the hit musical on Disney+.4 Since the show first opened on
Broadway in 2015,5 people have had to travel to New York City, Chicago, or
hope to catch a recent touring production to see one of the most popular
musicals in Broadway history. However, thanks to a $75 million licensing deal,6
Disney brought the American classic to an estimated 2.7 million households in
ten days7 all for the low price of a streaming membership.8
Hamilton’s online debut brought the show to a wider audience in ten days than
the Broadway production has reached in almost 2,000 performances over five
years.9 In fact, Hamilton brought in such a large audience that Disney+

1 Lin-Manuel Miranda, History Has Its Eyes on You, on Hamilton (Original Broadway Cast
Recording)(Atlantic Records 2015).
2 Jesse Lawrence, ‘Hamilton’ Is Broadway’s Most Expensive Show—Ever, DAILY B EAST,
https://www.thedailybeast.com/hamilton-is-broadways-most-expensiveshowever?ref=scroll (last updated July 12, 2017, 7:20 PM ET) (stating that only nine months
into its Broadway run, Hamilton’s average ticket price was $1200).
3 LIN-MANUEL MIRANDA, My Shot, on HAMILTON (ORIGINAL BROADWAY CAST
RECORDING)(Atlantic Records 2015).
4 Michael Frankel, Disney Plus ‘Hamilton’ Viewership Exceeds Those Who’ve Seen It Live, Research
Company Says, NEXTTV (July 20, 2020), https://www.nexttv.com/news/disney-plushamilton-viewership-exceeds-those-whove-seen-it-live-research-company-says (stating that
an estimated 2.7 million households viewed Hamilton on Disney+ from July 3 through July
13).
5 Hannah Vine, Take a Look Back at Hamilton’s Opening Night on Broadway, PLAYBILL (Aug.
6, 2020), https://www.playbill.com/article/take-a-look-back-at-hamiltons-history-makingopening-night-on-broadway (reviewing Hamilton’s opening night performance of Aug. 6,
2015).
6 Mike Flemming, Jr., Disney Paid $75 Million for Worldwide Movie Rights to Lin-Manuel
Miranda’s ‘Hamilton’; Biggest Film Acquisition Deal Ever?, DEADLINE (Feb. 3, 2020, 10:04 AM),
https://deadline.com/2020/02/disney-paid-75-million-hamilton-movie-deal-lin-manuelmiranda-largest-film-acquisition-ever-1202849929/.
7 Frankel, supra note 4.
8 See DISNEY+, https://www.disneyplus.com (last visited Mar. 2, 2021) (advertising a price
of $6.99 a month for Disney’s streaming service).
9 Frankel, supra note 4; Hamilton, BROADWAY WORLD, https://www.broadwayworld.com
/grosses/HAMILTON (last visited Mar. 5, 2021) (detailing statistics on Hamilton’s Broadway
production including that over 2.6 million audience members have attended 1,916 shows since
Aug. 6, 2015).
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memberships increased dramatically,10 making Hamilton the most streamed
content across all platforms in the month of July.11
If, five years from now, copies of the Hamilton recording appear on other
streaming services without Disney’s permission, the service would undoubtedly
violate copyright law.12 Sophisticated parties like Disney are able and willing to
defend any threat to their intellectual property rights.13 Likewise, Lin ManuelMiranda and his producers are no stranger to copyright disputes,14 and there is
no question that they have a copyrightable interest in the musical.15
However, if five years from now, theatre sets start showing up on stages
around the country that look remarkably like David Korins’s iconic Hamilton
set,16 would he be able to bring an open-shut copyright infringement claim?
Korins cut holes in the Tony Award nominated set design so that cameras could
be hidden on stage to make the filming of the live stage version possible. 17
10 Joan E. Solsman, Disney Plus Hits 60.5 Million Subscribers, Helped by Hamilton Bump, CNET
(Aug. 4, 2020, 2:58 PM), https://www.cnet.com/news/disney-plus-hits-60-5-millionsubscribers-helped-by-hamilton-bump/.
11 Kevin Tran, ‘Hamilton’ Far Bigger Than Anything on Netflix in July, Audience Data Reveals,
VARIETY INTEL. PLATFORM (Aug. 10, 2020, 8:30 AM), https://variety.com/vip/disneyhamilton-audience-nearly-3x-bigger-than-any-netflix-program-in-july-1234729439/.
12 Copyright Act of 1976, 17 U.S.C. § 106; Digital Millennium Copyright Act, 17 U.S.C. §
1201; see, e.g., Am. Broad. Cos. v. Aereo, Inc., 573 U.S. 431 (2014) (ruling that a company that
distributed copywritten works without a license through a streaming service violated the
Copyright Act); Disney Enters., Inc. v. VidAngel, Inc., 869 F.3d 848 (9th Cir. 2017) (finding
unauthorized alternations and subsequent distribution of streamed, copywritten material
violated the Digital Millennium Copyright Act and the Copyright Act of 1976).
13 See, e.g., Gabrielle Russon, Disney Wins Lawsuit Over DisGear, an Online Store Accused of
Stealing Cinderella Castle, Star Wars Images, ORLANDO SENTINEL (Mar. 31, 2020, 1:23 PM),
https://www.orlandosentinel.com/business/tourism/os-cfb-disney-lawsuit-disgear20200331-u4k7kbfzxvat7lwe2qga2y7ohe-story.html (detailing that Disney brought a lawsuit
against a small online store for using images of Disney owned characters and images on tshirts).
14 See, e.g., Eriq Gardner, 'Hamilton' Producer Fights Copyright Claims to Alexander Hamilton’s
Life, HOLLYWOOD REP. (Sept. 23, 2019, 9:49 AM), https://www.hollywoodreporter.com/thresq/hamilton-producer-fights-copyright-claims-alexander-hamilton-s-life-1242425 (detailing
the Hamilton producers’ copyright dispute over Alexander Hamilton’s life rights).
15 See Copyright 101, DRAMATIST GUILD, https://www.dramatistsguild.com/copyright (last
visited Mar. 5, 2021) (“Everybody who writes or records original material has a copyright in
their writing, whether it’s a play, libretto, lyric, or musical composition.”).
16 Roger Catlin, Hamilton’s David Korins Explains What Makes the Smash Hit’s Design So
Versatile,
SMITHSONIAN
MAG.
(May
23,
2018),
https://www.smithsonianmag.com/smithsonian-institution/hamiltons-david-korinsexplains-what-makes-smash-hit-design-so-versitle-180969135/ (detailing the Hamilton set that
includes “a double turntable, a second level catwalk, scaffolding and ropes that call to mind
the ships that brought the Founding Fathers to America”).
17 Kirsten Chuba, 'Hamilton' Set Designer Shares Secrets Behind Disney+'s Film Version,
HOLLYWOOD REP. (July 2, 2020, 10:00 AM), https://www.hollywoodreporter.com/ news/
hamilton-set-designer-shares-secrets-behind-disney-s-film-version-1301256.
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Unbeknownst to Korins at the time, that recording would become the Disney+
version of Hamilton that would bring his design directly into the homes of
millions of people.18 In doing so, he gave audiences a closer look at his set than
most would ever get in in a traditional theatre experience.19
The question is, if agreeing to help give those audiences a closer look makes
Korins’ work easier to copy, does copyright law protect his design? Professional
practice suggests that stage designers, the artists that create the scenery, props,
costumes, lighting, projections and other elements that make up the world of a
play, do not think their work will be protected if it is widely distributed. Instead,
these theatre designers have relied on professional custom that offers little
protection in the digital era.
B. NO PICTURES, PLEASE

Most audience members who have attended a play or musical know not to
take pictures of the stage before, during, or after the performance. 20 However,
the temptation to take a picture of the scenery on stage or the iconic red curtain
has proven to be too great to resist for many theatregoers. Those who were
unaware this prohibition when they arrived will likely learn shortly after an usher
quickly approaches them when the first accidental flash from their smartphone
lights up the dim stage. While a simple photo of the stage before the show has
even started seems harmless, theatre designers believe uncontrolled distribution
of images of their designs could increase the likelihood of their design ideas being
stolen.21 Unfortunate audience members have learned this the hard way, as most
seasoned theatre ushers will ask audience members to delete any photos of the
scenery, costumes, or even the red curtain from their phone before the usher will
walk away.22 This tradition is based on the belief that theatre designers have a
right to prevent people from copying their work, but they have little legal power
to enforce it.23
This simple prohibition reveals that theatre designers depend on professional
custom rather than formal legal practice to protect their intellectual property.
However, even this slim protection is at risk as two of the three major owners of

Id.
Id.
20 See Robert Simonson, Ask Playbill.com: Why Can't I Take Photos in a Broadway Theatre?,
PLAYBILL (June 27, 2011), https://www.playbill.com/features/article/ask-playbill.com-whycant-i-take-photos-in-a-broadway-theatre-180456 (“Few activities are more frowned upon by
theatre managers than photograph-snapping inside the auditorium.”).
21 See id. (explaining that the prohibition of taking photos in a professional theatre is an
attempt to protect the creative team from IP theft).
22 Id.
23 See id. (“The prohibition on photos, at its simplest, is an attempt to give the creative
team a little protection from potential intellectual theft”).
18
19
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Broadway venues have decided to relax the prohibitions against taking pictures
before and after a show to accommodate audience members’ desire to document
their trip to the theatre.24 To make matters worse, theatre design work is likely
to be subject to much broader exposure with the possibility of streaming
performances online becoming the industry norm due to the global pandemic. 25
These changes in the industry show that theatrical designers must look to more
traditional copyright enforcement to protect their work when it is streamed to a
broader audience, leaving them with less control over subsequent distribution.
C. THEATRE DESIGNERS NEED COPYRIGHT PROTECTION

This Note analyzes the current state of the copyrightability of theatrical
design work and the increased risk of professional plagiarism caused by the
theatre industry’s reliance on streaming due to the pandemic. This Note argues
that the theatre industry must create a presumptive right to a copyrightable
interest in theatrical design work that vests with the designer through contract in
light of changes in the industry. Part II discusses how changes in the theatre
industry since the pandemic began to necessitate a change in the industry’s
approach to intellectual property protection. Part III discusses what material
typically falls under copyright protections and how theatre design does not fit
cleanly under the confines of the Copyright Act. Part IV proposes that the
theatre industry should attempt to use the growing judicial presumption that
theatre design is copyrightable to protect theatrical designs with copyright law
through contract rights via standard bargaining agreements. Lastly, this Note
will conclude that extending full copyright protection to theatrical design will
help create a flexible product to meet a changing market while preserving work
opportunities for highly skilled professionals.

24 Andrew Gans, Broadway Theatre Owners Alter Photography Rules, PLAYBILL (June 9, 2016),
https://www.playbill.com/article/broadway-theatre-owners-alter-photography-rules.
25 Alex Ates, Reports From the Field: How Regional Theatres are Responding to COVID-19,
BACKSTAGE,
https://www.backstage.com/magazine/article/regional-theaters-covid-19response-70498 (last updated Apr. 9, 2020, 2:48 PM) (explaining that eighty theatres around
the country have begun streaming plays online since March 2020).
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II. WHY NOW? A CHANGE IN THE INDUSTRY
“Currently, the only sight on American stages is a ghost light.”26 Due to the
COVID-19 pandemic, Broadway closed all of its theatres on March 12, 2020.27
By April, most of the major professional theatres in the country had followed
Broadway’s lead and closed their doors over safety concerns related to the
pandemic.28 What started as a one-month closure slowly extended29 until The
Broadway League30 announced in June 2020 that all theatres will remain closed
into 2021.31 Theatres have remained open through natural disasters, national
security concerns, and financial struggles, and yet COVID-19 has shut down the
theatre industry longer than any other crisis in the last few decades.32
The shutdown of the entertainment industry has cost thousands of people
their jobs and cost the economy millions of dollars.33 Arts and culture
organizations reported a loss of an estimated $4.5 billion by late April 2020

26 Id.; see also Cristina D’Almeida, The History of the Ghost Light, ONSTAGE BLOG,
https://www.onstageblog.com/editorials/2020/3/25/the-history-of-the-ghost-light?rq=the
%20history%20of%20the%20ghost%20light (last visited Mar. 5, 2021) (explaining that “[a]
ghost light is a small, single bulbed light, usually a floor lamp of some sort, that shines on the
dark stage throughout the night when the theater is closed and unoccupied”).
27 Michael Paulson, Broadway, Symbol of New York Resilience, Shuts Down amid Virus Threat,
N.Y.
TIMES,
https://www.nytimes.com/2020/03/12/theater/coronavirus-broadwayshutdown.html (last updated May 12, 2020).
28 Ates, supra note 25; John Jurgensen, Harsh Realities for Theaters Closed by Coronavirus After
Plays Go Online, WALL ST. J. (Apr. 20, 2020, 12:53 PM), https://www.wsj.com/articles/harshrealities-for-theaters-closed-by-coronavirus-after-plays-go-online-11587401588.
29 Ryan McPhee, Broadway Theatres Extend Shutdown as Coronavirus Outbreak Looms over New
York City, PLAYBILL (Apr. 8, 2020), https://www.playbill.com/article/broadway-theatresextend-shutdown-as-coronavirus-outbreak-looms-over-new-york-city.
30 See About the League, BROADWAY LEAGUE, https://www.broadwayleague.com/about
(last visited Mar. 5, 2021) (“The Broadway League is the national trade association for the
Broadway industry.”).
31 Michael Paulson, Broadway Will Remain Closed Through the Rest of the Year, N.Y. TIMES
(June
29,
2020),
https://www.nytimes.com/2020/06/29/theater/when-broadwayreopening-coronavirus.html.
32 See Paulson, supra note 27.
33 See, e.g., Margaret Carrigan, Covid-19 Impact on US Creative Economy 'Disproportionately'
Affects Fine and Performing Arts, Report Finds, ART NEWSPAPER (Aug. 11, 2020, 22:17 GMT),
https://www.theartnewspaper.com/news/brookings-report-lost-art-covid-crisis; Brent Lang
& Gene Maddaus, Hollywood’s Great Depression: Meet the Entertainment Workers Left Jobless by the
Coronavirus Pandemic,
VARIETY
(Apr.
29,
2020,
6:00
AM),
https://variety.com/2020/biz/features/hollywood-coronavirus-entertainment-industryunemployment-jobs-1234592106; Neda Ulaby, 'I Am Mourning the Loss': Two-Thirds of Artists
Report
They're
Now
Unemployed,
NPR
(Apr.
24,
2020,
11:14
AM),
https://www.npr.org/sections/coronavirus-live-updates/2020
/04/24/843232839/i-ammourning-the-loss-two-thirds-of-artists-report-they-re-now-unemployed.
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alone.34 Highly skilled professionals at the top of their fields suddenly found
their industry simply closed with no idea when it would reopen. Adding to the
uncertainty, some experts theorized that theatre venues would not be able to
reopen for a year or more after the vaccination process begins.35
All of this paints a dark picture for the future of the theatre industry.
However, despite unique challenges for creative professionals, the country is
hungry for entertainment. 36 Theatre companies have answered the call to
provide new stories to people who find themselves spending more time at
home.37 Multiple theatre companies were in the process of opening neverbefore-seen plays when they suddenly had to shut down.38 For the first time
industry-wide, these companies worked with multiple unions to secure
permission to stream these shows online despite closing their doors to the
public.39 By April 2020, eighty theatre companies around the country were
streaming productions that had been closed to the public.40 In under a month,
a very traditional industry dependent on meeting in-person was beginning to
adapt to an increasingly digital world.
Enter Hamilton. Despite planning to air the musical in theatres, Disney
instead released the musical on its streaming service Disney+.41 With the entire
live entertainment industry shut down, people could suddenly watch one of the
most popular theatrical performances of all time42 from the comfort of their own

Jurgensen, supra note 28.
See Canela López, Fauci: We Won't Be Able to Sit in Theaters Without Masks Until a Year
After an Effective Coronavirus Vaccine is Created, BUS. INSIDER (Sept. 10, 2020, 5:41 PM),
https://www.businessinsider.com/fauci-we-wont-go-in-theaters-until-year-after-vaccine2020-9.
36 See Liyin Yeo, Streaming Services Sales up 50 Percent During the COVID-19 Era, SECOND
MEASURE (July 8, 2020), https://secondmeasure.com/datapoints/streaming-services-growfifty-percent-covid-19/ (explaining that Netflix, Hulu, and Amazon video saw a rise in
subscriptions from March 16 to June 1, 2020).
37 See Ates, supra note 25 (explaining that theatre companies around the country have
started selling tickets to recordings of live theatre shows hosted online).
38 See Jeff Lunden, The Show Must Go Online: Theaters Closed by COVID-19 Get Creative, NPR
(Apr. 11, 2020, 4:44 PM), https://www.npr.org/2020/04/11/830390452/the-show-must-goonline-theaters-closed-by-covid-19-get-creative (detailing that American Conservatory
Theatre, Dallas Theatre Center, and Rattlestick Playwrights Theatre all continued productions
online very shortly after closing their doors).
39 See id. (explaining that multiple theatre unions require theatres to seek permission before
broadcasting recordings of the union members work online).
40 Ates, supra note 25.
41 Michael Paulson, ‘Hamilton’ is Coming to the Small Screen. This is How it Got There., N.Y.
TIMES, https://www.nytimes.com/2020/06/25/movies/hamilton-movie-disney-streaming.
html (last updated July 10, 2020).
42 Thom Geier, 17 Top-Grossing Broadway Musicals of All Time, From ‘Hamilton’ to ‘The Lion
King’ (Photos), THE WRAP (Oct. 15, 2020), https://www.thewrap.com/top-grossing-broadwaymusicals-kinky-boots-lion-king-hamilton/.
34
35
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home. The success of Hamilton on Disney+ provides evidence that there is an
established market for theatre performances online and that the theatre industry
can engage with the digital marketplace. This success suggests that theatrical
content can compete with other streaming content as Hamilton brought in a larger
audience than any other streaming content in the month of July.43
This whirlwind of change since theatres shut down at the start of the
pandemic shows an industry in flux that is working to change with times. Theatre
professionals around the country are beginning to reimagine the theatre industry
in light of the pandemic.44 These possibilities range from adapting traditional
theatre45 to as far as building brand new theatres designed around social
distancing.46 However, some theatre professionals suggest that “streaming is the
new normal” and can lead to a new revenue stream for the theatre industry.47
However, these changes beg the question as to whether the theatre industry
is ready for the legal challenges that accompany such a large shift. Taking the
theatre industry online will come with unique contracting and licensing
challenges that the industry does not typically face when producing live shows
with limited runs. While many of these challenges will focus on whether the
actors’ union, Actors Equity, will allow theatres to air filmed performances,48 the
intellectual property rights of many of the industry’s creative professionals are
particularly at risk.
The prospect of expanding a given theatrical performance’s potential
audience to a nationwide streaming audience creates a new market for plays,
musicals, and other staged entertainment. 49 This level of expansion also creates
a new market for all the elements of a theatrical production: scripts, performers,

Tran, supra note 11.
Charles McNulty, 25 Top Theater Minds Dream the Future: What Will the Post-Pandemic Stage
Look Like?, L.A. TIMES (May 19, 2020, 11:21 AM), https://www.latimes.com/entertainmentarts/story/2020-05-19/coronavirus-reopening-theater-future.
45 Id.
46 See Peter Crimmins, Wilma Theater Adapts for COVID Performances with Ideas from the Past,
WHYY NEWS (July 4, 2020), https://whyy.org/articles/wilma-theater-adapts-for-covidperformances-with-ideas-from-the-past (detailing that one theatre company is exploring
building out their performance space to be composed of only box seating to keep audience
members separated).
47 McNulty, supra note 44.
48 See Matthew Windman, The Show Must Go On: Legal Issues Affecting Broadway amid COVID19, N.Y.L.J. (July 16, 2020, 10:00 AM), https://www.law.com/newyorklawjournal/2020/
07/16/the-show-must-go-on-legal-issues-affecting-broadway-amid-covid-19/
(explaining
that theater companies have to get permission from the Actors Equity union before showing
any filmed version of a stage play featuring union actors).
49 See Dan Meyer, Digital Streaming Platforms Emerge as Live Theatre Shifts Online, PLAYBILL
(Aug. 4, 2020), https://www.playbill.com/article/digital-streaming-platforms-emerge-as-livetheatre-shifts-online (“Expanding beyond the walls of a theatre creates a larger revenue stream
for artists and producers . . . .”).
43
44
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designs, etc. However, this much larger and less self-selective market brings
unique intellectual property concerns.
Plays are not designed to be produced once and broadly distributed like film
and television. Instead, plays are designed to be produced again and again with
a different creative team on each production, providing a unique take on the
same written work.50 This means that industry professionals naturally attend,
view, and compare one another’s work based around the same written play.
There is strong professional custom against copying elements of another
production of a play, however, it still happens. 51 Additionally, copying the
elements of a professional production is surprisingly common among amateur
and community theatre productions. 52 Without clear copyright protection for all
elements of theatre, increasing potential viewership by streaming increases this
chance for professional plagiarism. Theatrical designers find themselves
particularly vulnerable to this infringement because their work is not afforded
full protections under industry custom and standard contract practices.53
In order to prepare the theatre industry to meet the new challenges created
by the COVID-19 pandemic, both the legal and theatre industries must afford
full copyright protection to theatrical design work. The advent of streaming live
productions will create a new market that could save the industry. However, to
truly help the industry recover from its financial losses, the industry must work
to create and protect work opportunities for design professionals.54 By ensuring
that theatrical designers are fully protected by copyright law, both the theatre and
legal industries can help build a new market for entertainment while supporting
designers.
50 Playwrights license their work through publishers and place limits on how multiple
theatre companies can make changes to the same play at different venues. See Intro to Licensing,
CONCORD THEATRICALS, https://www.concordtheatricals.com/resources/intro-to-licensing
(last visited Mar. 10, 2021)(demonstrating that the theatre industry operates through licensing
rights to perform the same play to multiple theatre companies); see also Do's and Don'ts of
Licensing, MUSIC THEATRE INT’L, https://www.mtishows.com/dos-and-donts-of-licensing
(last visited Mar. 12, 2021)(explaining that the license to perform a musical limits the company
from making certain changes).
51 See Campbell Robertson, Creative Team of ‘Urinetown’ Complains of Midwest Shows, N.Y.
TIMES (Nov. 15, 2006), https://www.nytimes.com/2006/11/15/theater/15urin.html
(detailing two different cases filed by the original creative team of the musical Urinetown against
other professional theatre companies they allege stole their design elements).
52 See Jenn McKee, Property Rights and Wrongs, AM. THEATRE (Jan. 19, 2018), https://
www.americantheatre.org/2018/01/19/property-rights-and-wrongs/ (detailing specific
accounts of theatrical professionals who have discovered that other theatre companies have
stolen their ideas).
53 Id. (“In terms of licensing, stage directions, annotations, prop lists, and floor plans that
in a previous era might have been included with a script are now almost never part of the
standard package . . . .”).
54 See Ulaby, supra note 33 (detailing that 95% of creative professionals have experienced
income loss due to the pandemic with an average estimated loss of $24,000).
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III. BACKGROUND: THEATRICAL DESIGN AND COPYRIGHT LAW
A. THEATRICAL DESIGN

Theatrical design consists of all the technical elements that create the setting
of a play. Creating a theatrical design involves interpreting a story that is going
to be on stage and deciding “what the performers will wear, what kind of
environment they will inhabit, and [what] objects or props with which they
engage.”55 In a traditional theatrical production, these designers will read the
script of a play and work with the director to create the visual elements the
audience will see on stage.56 In the contemporary theatre industry, these
elements often include costumes, lighting, scenery, sound, and projections. 57 A
theatrical design team can also include professionals focused on props, puppetry,
makeup, wigs, or other disciplines that will help tell the story of the play.
While the process varies for each discipline within theatrical design, each
process contains common elements. Professional custom in both Broadway and
regional theatre58 requires designers to provide all the necessary artistic and
technical representations of a design to the theatre company. Designers create
visual representations to communicate what their design will look like to the
creative team.59
Designers also generate all the necessary technical
55
Sophie Jump, What is a Theatre Designer?, NAT’L THEATRE (2018),
https://artsandculture.google.com/exhibit/the-role-of-the-theatre-designer-nationaltheatre/ygJiY6PZyPRoJw?hl=en.
56 Christopher Dills, Read, Render, Realize a Step-by-Step Guide to Set Design, DRAMATICS,
https://dramatics.org/read-render-realize/ (last visited Mar. 11, 2021).
57 See Agreement Between Local 829 USA and The Broadway League Inc.: January 1, 2019
December
31,
2022,
UNITED
SCENIC
ARTISTS
1-4,
https://www.usa829.org/Portals/0/Theatre,%20Opera,%20Dance/Temp%20%20Broadway%20Agreement%202019-2022%20 Fully%20Executed.pdf?ver=2019-07-02135715-170 (last visited Mar. 2, 2021) (listing these specific designers’ roles in the agreement
between the labor union that represents stage designers, United Scenic Artists Local 829, and
The Broadway League).
58 The theatre industry is largely divided between the Broadway industry based in New
York City and regional theatre. See Ruthie Fierberg, Theatre 101: Explaining the LORT Contract,
BACKSTAGE (July 9, 2014, 3:00 PM), https://www.backstage.com/magazine/article/theaterexplaining-lort-contract-12294/ (“[T]he League of Resident Theatres (LORT) contract is the
second largest employment provider for Equity members behind the Production Contract,
issued for Broadway and some national tour productions.”). Regional theatre typically refers
to the League of Resident Theatres, which has member theatres in seventy-five major,
American cities outside of New York City. See Who We Are, LORT, http://lort.org/who-weare (last visited Mar. 5, 2021) (explaining LORT’s role in the theatre industry).
59 See Agreement Between Local 829 USA and The Broadway League Inc.: January 1, 2019
- December 31, 2022, supra note 57 (stating that a designer working for a Broadway League
member is responsible for all necessary models, renderings, drafting, and other paperwork to
complete the design); see also Agreement Between Local 829 USA and the League of Resident
Theatres: July 1, 2017 – June 30, 2022, UNITED SCENIC ARTISTS 6-7, https://
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representations to enable technical theatre professionals to create and install their
design.60 Set designers create various architectural drawings of the set pieces in
place on the venue stage.61 Lighting designers create a light plot that details a
schematic of where all of the theatrical lighting equipment in the theatrical venue
should be installed. Costume designers generate a costume plot that plans out
which costume pieces each character will be wearing for each scene of the show
and often includes visual representations of each character’s completed look. 62
This professional practice divides design work product largely into two
categories: pre-production documentation and the realized, on-stage design.
This division creates inherent issues for the copyright status of design work. The
drafting, drawings, renderings, paperwork, and models fall under the enumerated
subject matter of pictorial, graphical, sculptural, and architectural works under
copyright law.63 However, this does not resolve whether the scenery, lighting,
or costumes as they appear on stage are entitled to copyright protection.
B. COPYRIGHT LAW

The Copyright Act of 1976 (“the Copyright Act”) extends property
protections to creators of “original works of authorship fixed in any tangible
medium of expression.”64 These protections include the exclusive right to
control, distribute, and reproduce the work.65 Copyright protection only extends
to authors of original work.66 Authorship is limited to the person who actually
creates the work by translating an idea into a fixed, tangible medium.67 The
Copyright Act defines a fixed, tangible medium as work which is “sufficiently
permanent or stable to permit it to be perceived, reproduced, or otherwise
communicated for a period of more than transitory duration.” 68 Copyright
protections also extend to derivative works.69 This allows authors to control the

www.usa829.org/Portals/0/Theatre,%20Opera,%20Dance/2017-22%20LORTUSA%20Agreement.pdf?ver=2018-01-12-140226-443 (last visited Mar. 2, 2021) (stating that
designers working at a League of Resident Theatres member theatre company are responsible
for all paperwork, visual presentations, and specifications necessary to complete the design).
60 Id.
61 Dills, supra note 56.
62 Catherine Rankin, Costume Design, THE BLACK BOX, https://www.crankinblackbox.com
/costume-design.html (last visited Mar. 11, 2021).
63 17 U.S.C. § 102.
64 Id.
65 U.S. COPYRIGHT OFF., CIRCULAR 1:
COPYRIGHT BASICS 2 (Dec. 2019),
https://www.copyright.gov/circs/circ01.pdf.
66 § 102.
67 Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 737 (1989) (citing § 102).
68 17 U.S.C. § 101.
69 Id. § 103.
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creation of additional work based on one or more of their preexisting works. 70
This right is limited either to the original author, owner of the copyright, or
someone authorized by the original author to create a derivative work.71 In
essence, these rights allow creators of original works to restrict others from
making copies of their work.72
The Copyright Act specifically recognizes theatrical works and includes under
its protection: musicals, plays, pantomimes, and choreography.73 Additionally,
copyright law protects certain artistic works under the Visual Artists Rights Act
(VARA) of 1990.74 While VARA recognizes certain artistic creations, it does not
state on its face that design elements created for a theatrical production are
copyrightable material.75 Many of the elements of stage design fall under the
enumerated categories of the statutes, such as drawings, architectural drafting,
and various other design paperwork.76 While these copyright protections likely
cover some elements of a designer’s work, they leave open whether copyright
law protects a fully completed design as it appears on stage.
C. APPLYING COPYRIGHT LAW TO THEATRICAL DESIGN

Under current copyright law, copyrighting theatrical stage designs as they
appear on stage presents two primary problems. The first is whether the final
design as it appears on stage falls under the protection of copyright law. The
second problem is whether the designer is considered the author and owner of
the design for the purposes of copyright law. However, despite these issues,
current legal precedent creates a presumption that copyright of pre-production
work may be sufficient to protect designers’ final product from professional
plagiarism.77

§ 101.
U.S. COPYRIGHT OFF., CIRCULAR 14: COPYRIGHT IN DERIVATIVE WORKS 2 (July 2020)
[hereinafter CIRCULAR 14], https://copyright.gov/circs/circ14.pdf.
72 Copyright, BLACK'S LAW DICTIONARY (11th ed. 2019) (quoting PAUL GOLDSTEIN,
COPYRIGHT’S HIGHWAY: THE LAW AND LORE OF COPYRIGHT FROM GUTENBERG TO THE
CELESTIAL JUKEBOX 3 (1994)).
73 17 U.S.C. § 102.
74 See Visual Artists Rights Act, 17 U.S.C. § 106A (protecting the rights of creators of visual
art to have their name attributed to their work and prevent the work’s destruction).
75 See § 101 (stating that “painting[s], drawing[s], print[s], or sculpture[s]” are all artistic
works subject to copyright protection, but that “any poster, map, globe, chart, technical
drawing, diagram, model, applied art, motion picture or other audiovisual work, book,
magazine, newspaper, periodical, data base, electronic information service, electronic
publication, or similar publication” is not protected by VARA).
76 Id.
77 See, e.g., Jennifer Womack, Big Shop of Horrors: Ownership in Theatrical Design, 18
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 225, 233 n.50 (2007) (citing Arcenas v. Hall, No.
9:97-CV-08388 (S.D. Fla. Oct. 7, 1997))(arguing that the Southern District of Florida
70
71
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1. The Finished Product
The finished products of theatrical design do not fit neatly into the
requirements of the Copyright Act. The Copyright Act has both fixation and
categorical requirements.78 First, works must be “fixed in [a] tangible medium.” 79
Second, works must fit into the enumerated categories of the Copyright Act and
be more than ideas, concepts, or useful articles.80 Both the fixation requirement
and the categorical requirement present specific obstacles to stage designs
receiving full protection under copyright law.
One specific live production of a play or musical is not necessarily protected
by copyright as it is not “fixed in any tangible medium.”81 Theatre is by nature
unfixed.82 Productions only run for a set period of time before that production
closes and may never be seen in that precise form again.83 However, this does
not mean that copyright law does not protect certain elements of the production.
The script of a play or the score of a musical are often the first works to be
formally registered, as they are typically registered during the publishing
process.84 Most professional productions are filmed strictly for archival
purposes,85 and copyright law protects these recordings.86
However, theatrical design is not always sufficiently fixed for copyright
purposes. Most of the elements of a stage play are only memorialized in their
finished form in photographs and recordings. 87 While the drawings, drafting,
recognized the copyright registration of preproduction paperwork as sufficient to protect the
final design).
78 § 102
79 Id.; see 17 U.S.C. § 101 (defining “fixed”).
80 § 102.
81 Id.; see Jeffrey M. Dine, Are the Cats Out of the Bag? Lessons from the Makeup Designer's Case,
19 ENT. & SPORTS LAW. 14, 16 (2001) (arguing there is no copyright in an individual
performance of a theatrical production).
82 Dine, supra note 81, at 18.
83 Womack, supra note 77, at 244.
84 See Copyright 101, supra note 15 (explaining that most playwrights register a copyright for
their work when it is published).
85 Mitchell McGuire, The Fine Print: Equity's Rules for Filming or Taping Stage Productions,
BACKSTAGE (Jan. 24, 2008, 12:00 AM), https://www.backstage.com/magazine/article/fineprint-equitys-rules-filming-taping-stage-productions-22202 (explaining that most contracts
with the stage acting union, Actors Equity, provide an archival clause for filming the play, and
that most archival films end up in the New York Public Library’s Theatre on Film and Tape
Archive).
86 See § 102(a)(6) (protecting “motion pictures and other audiovisual works”).
87 After a play closes, most elements of the design are broken down, thrown away, or put
in storage. See Michael Donnay, Wasted: Material Use in the Theatre, SIX BY EIGHT PRESS,
https://www.sixbyeightpress.com/wasted (last visited Mar. 5, 2021) (explaining that most
theatre scenery is not saved after a production closes); TJ Acena, Make Theatre, Not Waste, AM.
THEATRE (Oct. 23, 2018), https://www.americantheatre.org/2018/10/23/make-theatre-not-
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and other documentation produced by theatre designers are sufficiently fixed,
the final designs as they appear on stage are not always fixed.
The fixation of design elements varies by design discipline. Costumes and
props are all likely sufficiently fixed to meet this standard. These elements will
go into storage after the production ends and can likely be considered a
compilation or collective work under the Copyright Act.88 However, this is not
the case with most other disciplines of stage design. Most audience members
would be surprised to learn that the bulk of the construction that makes up the
scenery on stage is simply broken down and discarded after the production is
closed.89 This raises the question of whether a design that was once fixed and
has since been destroyed still qualifies for copyright protection.
Further still, other design disciplines such as lighting and projection design
are created using insubstantial mediums.90 Many of the most iconic moments
on stage involve the use of a single beam of light. However, can the effect of a
beam of light ever be sufficiently fixed to be eligible for copyright protection?
Such a seemingly simple effect is created by the careful process of planning where
to place a complex lighting fixture in the theatre, creating an architectural drafting
of where to place the light, and programming a computer to control that light.
The process of creating and executing a lighting design involves the creation of
multiple pieces of pictorial and architectural works. This paperwork, composed
of spreadsheets and architectural drawings, is fundamentally different from the
design moment of the beam of light that the audience views on stage. However,
both of these work products are central to the creation of a lighting design.
In essence there are two different works created by the designer: the preproduction paperwork and the effects of lighting design as it appears on stage.
This begs the question whether the process of using clearly copyrightable

waste/ (explaining that theatre companies are looking for solutions to the fact that many of
the materials, costumes, and props from stage design either wind up in storage or thrown
away).
88 § 102 (protecting compilations and collected works); 17 U.S.C. § 101 (defining
compilation as “work formed by the collection and assembling of preexisting materials or of
data that are selected, coordinated, or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship,” where “[t]he term “compilation” includes
collective works”).
89 See Donnay, supra note 87 (explaining that most theatrical sets get broken down and
“tossed into the dumpster”).
90 In comparison to scenery and costumes, both lighting and projections use the
immaterial medium of light to create effects on stage. See Stuart Miller, They Speak Lighting, AM.
THEATRE (June 19, 2018), https://www.americantheatre.org/2018/06/19/they-speaklighting/ (“Light is, of course, ephemeral—both wave and particle, a thing and not a thing.”);
Ashley Lee, Projection Design Is Reinventing Theater, and Not Just Broadway. National Tours Too, L.A.
TIMES (Oct. 5, 2019, 8:00 AM PT), https://www.latimes.com/entertainment-arts/story
/2019-10-05/projection-design-theater-national-tours.(explaining that project design uses
“lasers instead of lamps and can pull off more intricate designs than ever”).
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material in preparation to create a lighting effect brings the design as it appears
on stage up to the level of a fixed work and above the level of merely an idea.
When the theatrical production closes, all the equipment that makes up that
lighting design will be removed and returned to storage. Much like set design,
this means a lighting design only exists in its completed form for the duration of
the production. The different disciplines of stage design each present unique
problems for sufficient fixation, but, at their core, they all share one essential
problem: when the production ends, much of the design as it appeared on stage
is discarded.
Even those elements in stage design that are the most fixed, costumes and
props, may not be eligible for copyright protection. The work products of these
design disciplines, clothing, furniture, handheld accessories, etc., are considered
useful articles91 and likely cannot meet the categorical requirements of copyright
law. The Copyright Act defines a useful article as “having an intrinsic utilitarian
function that is not merely to portray the appearance of the article or to convey
information.” 92 The Copyright Act does not protect these articles but does
extend its protection to the design of a useful article as limited to “a pictorial,
graphic, or sculptural work only if, and only to the extent that, such design
incorporates pictorial, graphic, or sculptural features that can be identified
separately from, and are capable of existing independently of, the utilitarian
aspects of the article.”93 This means copyright will not protect a dress that a
character wears as a costume, a couch that is part of the scenery, or a bag a
character carries on stage. These items in everyday life have a utilitarian function
and are not eligible for copyright protection. Whether these useful articles are
transformed into something that conveys information about a character, setting,
or play94 such that they are readily subject to copyright protection has not been
directly addressed by the courts. What is clear is that the preparatory paperwork
such as drawings of costumes and drafting of props and furniture are
protectable,95 but these works are distinct from the final product.
The fixation and categorical issues with stage design highlight the distinction
between the obviously copyrightable pre-production work and what appears on
stage as the finished design. This distinction is important to understand for

Dine, supra note 81, at 18-19.
17 U.S.C. § 101.
93 Id.
94 See Ishaq Foster, Protect the Bastard Child of the Arts: Copyright Protection for Theatrical
Costumes, 22 SW. U. L. REV. 431, 439 (1993) (claiming that theatrical costumes are not useful
articles because their primary purpose is to convey information about a character rather than
serve the basic utilitarian function of clothing).
95 See § 101 (defining these aspects of a design as clearly copyrightable); Dine, supra note
81, at 18 (arguing that the utilitarian aspect of certain disciplines of theatre design makes them
difficult to copyright, but it does not limit copyright protection for the “pictorial, graphic, or
sculptural features that can be identified separately”).
91
92
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protecting stage designers because someone can copy core elements of a stage
design as it appears on stage without ever having viewed the paperwork used to
create it. The pre-production work is often solely internal paperwork used by
the company producing the play. However, the end product is purposely public
and displayed to everyone willing to purchase a ticket. If the end product is not
something covered by copyright law, then the designer must willingly risk others
copying their work solely by the virtue of placing it on stage.
2. Authorship and Ownership
The second major hurdle for designers securing copyright protection for their
work is whether or not designers qualify as an author or owner of the end
product as it appears on stage. Under the Copyright Act, protection is limited to
“original works of authorship.” 96 The Supreme Court has defined an author
entitled to copyright as “the party who actually creates the work . . . the person
who translates the idea into a fixed, tangible expression.” 97 Additionally, the
Copyright Act limits ownership of copyright regardless of authorship for works
made for hire.98 If a work is made for hire, the copyright vests with the employer
or person for whom the work was prepared, rather than the creator.99 Both the
original authorship requirement and the work for hire doctrine present unique
obstacles to providing copyright protection to theatre designs.
a. Authorship
Theatre designers struggle to clearly qualify as authors of original work under
current copyright law. Stage design is an inherently collaborative process that
often originates from a written play.100 The basic structure of the theatre industry
present challenges to designers claiming they are the sole author of an original
work. The requirements of copyright law - both original work that is not based
on other copywritten work101 and intent for collaborators to act as joint
authors102 - create a gray area that contributes to the difficulty of applying
copyright law to theatre design.
Copyright protection is only available to those who create original works. 103
Copyright also protects derivative works104 – subsequent works based on an

17 U.S.C. § 102.
Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 737 (1989).
98 § 101; Reid, 490 U.S. at 737.
99 17 U.S.C. § 201(b); Reid, 490 U.S. at 737.
100 See Dills, supra note 56.
101 See § 101 (limiting copyright to original works); 17 U.S.C. § 103 (limiting copyright in
derivative works to the original author).
102 See 17 U.S.C. § 201(a) (defining co-authorship in copyright law).
103 17 U.S.C. § 102.
104 § 103.
96
97
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original work, that add new, copyrightable material.105 However, only the
original author of a copywritten work “has the right to prepare, or to authorize
someone else to create, an adaptation of that work.”106 This raises particular
concerns for theatrical designers as their work is traditionally based on a
combination of the written text of a play and the ideas of the director.
The traditional structure of a theatrical production makes theatrical design an
inherently derivative work. Typically, theatre companies license the rights to
perform a play from the publisher of that play.107 Companies hire a director and
team of designers to translate the text of the play into what the audience sees on
stage.108 For new plays or high-profile productions this may be done in
collaboration with the playwright, but, for most productions around the country,
the writers are not involved in the translation of their work.109 In this way, most
designers are creating costumes for the characters, scenery for the world, and
lighting for the atmosphere without consulting directly with the original author
of the work. Under a strict reading of the Copyright Act, this design work is a
derivative work not subject to copyright protection without explicit permission
of the playwright.110
In the rare case that a play is produced in direct collaboration with the
playwright, designers could be seen as joint authors of a derivative work in
creating a design based on the original playscript.111 However, the Second Circuit
has ruled that co-authorship requires that both parties intend that a work was
created jointly.112 The Second Circuit established this rule in Childress v. Taylor
holding, “Joint authorship entitles the co-authors to equal undivided interests in
the work . . . . That equal sharing of rights should be reserved for relationships
in which all participants fully intend to be joint authors.” 113
This rule was put to the test in a theatrical context in a dispute over the
authorship and development of the script of the rock-opera Rent.114 Thomson,
CIRCULAR 14, supra note 71, at 1-2.
Id. at 2.
107 See Intro to Licensing, CONCORD THEATRICALS, https://www.concordtheatricals.com/
resources/intro-to-licensing (last visited Mar. 5, 2021) (explaining the process for licensing the
rights to perform a published play).
108 Dills, supra note 57.
109 See Stuart Miller, You Wrote the Play. Can You Let It Go?, N.Y. TIMES (Aug. 24, 2018),
https://www.nytimes.com/2018/08/24/theater/playwrights-control-over-otherproductions.html (“Many playwrights willingly entrust their words to directors and actors of
secondary productions, expecting most professional theaters in America to respect the
licensing contracts they signed.”).
110 CIRCULAR 14, supra note 71, at 2.
111 See 17 U.S.C. § 201 (stating that joint authors are co-owners of a work).
112 See, e.g., Childress, 945 F.2d 500, 508-09 (2d Cir. 1991); Thomson v. Larson, 147 F.3d
195, 203 (2d Cir. 1998).
113 Childress, 945 F.2d at 508-09.
114 Thomson, 147 F.3d at 197-98.
105
106
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the Dramaturg of the production team who works with the playwright and
director with research and literary matters, argued that she was one of the authors
of the script of the play after the original playwright, Larson, passed away
suddenly before the play opened.115 The court upheld the rule from Childress that
Thomson was not a co-author as Larson had showed no intent to act as a joint
author with Thomson on the development of the script.116
Likewise, playwrights and designers do not enter into their separate contracts
with a theatre company intending to author any works together. The simple fact
that playwrights are currently not paid any of the designer’s fee means it is
unlikely that designers and playwrights have the necessary intent to be considered
joint authors under the Copyright Act.117
This analysis is focused narrowly on the problem of authorship between
playwrights and designers, as playwrights are typically the only theatre
professionals who readily copyright their work.118 However, this same problem
would likely arise between designers and directors. Both these groups of creative
professionals contribute essential pieces of the final production that audiences
view on stage. The collaborative atmosphere of theatrical production meetings
with multiple parties suggesting how to create the world of a play make it difficult
to know where the ideas for any specific design originated. This leaves open the
question of whether designers and directors begin the process intending to work
together to create the final design that appears on stage.
b. Ownership
The work for hire doctrine limits a creator’s access to copyright protection in
favor of the party who commissioned the work. 119 The Supreme Court ruled
“[t]he contours of the work for hire doctrine therefore carry profound
significance for freelance creators—including artists, writers, photographers,
designers, composers, and computer programmers—and for the publishing,

Id.
Id. at 206-07.
117 See, e.g., Agreement Between Local 829 USA and The Broadway League Inc.: January
1, 2019 - December 31, 2022, supra note 57 (revealing that Broadway design contracts do not
include playwrights as a party); Agreement Between Local 829 USA and the League of
Resident Theatres: July 1, 2017 – June 30, 2022, supra note 59 (revealing that League of
Resident Theatre design contracts do not include playwrights as a party).
118 See Womack, supra note 77, at 227 (“The only person to whom it is clear that he will
enjoy exclusive control of his work in the industry is the playwright.”); see also, Susan Etta
Keller, Collaboration in Theater: Problems and Copyright Solutions, 33 UCLA L. REV. 891, 892 (1986)
(stating that playwrights alone, out of all writers in the dramatic medium, have exclusive
control over their work).
119 17 U.S.C. § 201(b); see Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 737
(1989) (stating that the work for hire doctrine “carves out an important exception” to the rule
that creators own copyright to their works).
115
116
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advertising, music, and other industries which commission their works.” 120 This
is particularly true in theatre as the industry is structured around commissioning
a team to work in collaboration toward a single production.
The Copyright Act classifies a work as a work made for hire in the two
following scenarios:
(1) a work prepared by an employee within the scope of his or
her employment; or
(2) a work specially ordered or commissioned for use as a
contribution to a collective work, as a part of a motion picture
or other audiovisual work, as a translation, as a supplementary
work, as a compilation, as an instructional text, as a test, as
answer material for a test, or as an atlas, if the parties expressly
agree in a written instrument signed by them that the work shall
be considered a work made for hire.121
The first definition likely only applies to professionals working for university
or resident theatre companies, which typically hire designers as full-time,
traditional employees.122 Most theatre designers, however, work as independent
contractors rather than employees since the designers are hired for a set contract
period and paid a flat, untaxed rate.123 Despite this, theatre design work arguably
falls under the second definition as a contribution to a collective work or as part
of an audiovisual work.
The theatre industry is inherently a collaborative effort124 that requires a team
of creative individuals each contributing a necessary element to bring a play to
life. Each designer is typically hired to create a design for the scheduled length
of a specific production and nothing more. 125 Design work is likely the work of
Reid, 490 U.S. at 737.
17 U.S.C. § 101.
122 See What Does “Repertory” Mean, Anyway?, PLAYMAKERS REPERTORY CO.,
http://playmakersrep.org/repertory-mean-anyway/ (last visited Mar. 5, 2020).
123 See Agreement Between Local 829 USA and The Broadway League Inc.: January 1,
2019 - December 31, 2022, supra note 57, at 5-8 (listing the minimum flat rates for Broadway
design contracts); Agreement Between Local 829 USA and the League of Resident Theatres:
July 1, 2017 – June 30, 2022, supra note 59, at 59-60 (listing the minimum flat rates for LORT
design contracts).
124 See Womack, supra note 77, 227 (“The process of creation in the theater world is one
of the most collaborative practices in all of the arts.”).
125 See Michael Steinberg & Kathryn White, Classifying Artists and Skilled Technicians as
Employees or Independent Contractors under New York Law, SHEARMAN & STERLING LLP (Aug. 1,
2016), https://www.probonopartner.org/wp-content/uploads/2016/08/Classifying_Artists
_as_Employees-Shearman-Sterling-LLP.pdf (listing factors under New York law as to
whether a an employee is considered an independent contractor, including “the employer’s
120
121
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an independent contractor “ordered or commissioned” to contribute to an
“audiovisual work” by a director or producer.126 Under the current Supreme
Court doctrine, industry hiring practices push theatre design toward the work for
hire doctrine and likely deprive the designer the ownership necessary for
copyright protection.127
3. Current Precedent
Despite the factual issues with the copyrightability of stage design, three
district courts have presumptively ruled that the final product of theatrical design
as it appears on stage can be protected by copyright of pre-production works.
The stage designer union, United Scenic Artists (USA), argues that the first case
that established that stage designs are subject to copyright protection was the
1997 case Arcenas v. Hall.128 This case involved a dispute over use of designer
Loy Arcenas’s set design for the play Love! Valour! Compassion!129 Unlike most set
designers, however, Arcenas registered his pre-production materials as a
technical drawing with the U.S. Copyright office.130 The Southern District of
Florida ruled that the certificate of registration from the Copyright Office created
a presumption that the work is copyrightable.131 This case alone does not settle
that the final product of all stage designs is copyrightable, but only that the preproduction technical drawings for this play qualified for copyright protection and
a single district court considered this enough to rule against a theatre company
that copied the final design as it appeared on stage. This case remains an outlier,
however, as most designers do not register their work with the copyright
office.132

lack of ability to control the work.”); see also Agreement Between Local 829 USA and The
Broadway League Inc.: January 1, 2019 - December 31, 2022, supra note 57, at 1-4 (showing
that under their listed job responsibilities, that Broadway designers have broad discretion over
their work).
126 17 U.S.C. § 101.
127 See Michael B. Landau, “Works Made for Hire” After Community for Creative Non-Violence v.
Reid: The Need for Statutory Reform and the Importance of Contract, 9 CARDOZO ARTS & ENT. L.J.
107, 136-37 (1990) (explaining that under the Reid analysis, an independent contractor who
prepares work in one of the nine enumerated categories in the Copyright Act falls under the
work for hire doctrine).
128 Dine, supra note 81, at 17 (discussing Arcenas v. Hall, No. 9:97-CV-08388 (S.D. Fla.
Oct. 7, 1997)).
129 Jesse Green, Exit, Pursued by a Lawyer, N.Y. TIMES (Jan. 29, 2006),
https://www.nytimes.com/2006/01/29/theater/newsandfeatures/exit-pursued-by-alawyer.html.
130 U.S. Copyright Registration No. 000357254 (May 13, 1997).
131 Womack, supra note 77, at 233 n.50.
132 Theatre designers typically do not register their work. A survey of the U.S. Copyright
Office database reveals that, out of all the designers who won a Tony Award for set, lighting,
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Other than the Arcenas case, three important decisions have come out of
district courts about the copyrightability of stage design. In 1992, the Northern
District of Illinois assumed in Gegenhuber v. Hystopolis Productions Inc. that stage
design was protectable under copyright law, but the court ruled the designs at
issue were not subject to protection under VARA. 133 This case involved a dispute
over a company using designers’ work for a subsequent production of The Adding
Machine in Chicago without crediting the designers.134 The designers sued for
rights to attribution, a fair share of the profits from the production, and a right
to possession of the sets and puppets they designed.135 The court presumed that
the puppets, costumes, and sets were eligible for copyright protection based on
the combined facts that these elements are tangible objects and that the parties
did not dispute that they were copyrightable.136 However, the court found that
the copyrightability of these designs did not create a federal question regarding
attribution, profit sharing, or possession. 137
In 2000, the Southern District of New York issued a ruling in Carrel v. Shubert
Organization Inc. that makeup design is copyrightable.138 In this case, the court
ruled that makeup design for the musical Cats was copyrightable because “[t]he
Designs contain the requisite degree of originality, and are fixed in tangible form
on the faces of the Cats actors.”139 However, the fact that this design work is
copyrightable did not help resolve the important issues of ownership and
authorship.140 The key issue here is that the parties did not resolve these rights
in the normal course of the development of the design.141 This meant that when
ownership of the designs was challenged, the parties’ intentions for ownership
and authorship were unclear.
Lastly, in 2007, the Northern District of Illinois ruled in Mullen v. Society of Stage
Directors & Choreographers that copying design elements from a production
without permission creates a colorable claim.142 This case arose out of a dispute
over a claim by the original Broadway production of the musical Urinetown that a
Chicago production copied the designs, direction, and choreography for the

or costume design of a play from 2010 - 2019, none had registered the winning design with
the U.S. Copyright office.
133 No. 92 C 1055, 1992 WL 168836, at *3-4 (N.D. Ill. July 13, 1992).
134 Id. at *1.
135 Id. at *3.
136 Id. at *4.
137 Id. at *5.
138 104 F. Supp. 2d 236, 247 (S.D.N.Y. 2000).
139 Id.
140 Id. at 247-49, 255-56.
141 See id. at 243 (“Plaintiff's contract makes no reference to copyrights in the Makeup
Designs.”).
142 Mullen v. Soc'y of Stage Dirs. & Choreographers, No. 06 C 6818, 2007 WL 2892654
(N.D. Ill. Sept. 30, 2007).
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musical without consulting the original creative team.143 This case, however, was
brought as a defamation suit by the Chicago production and did not reach the
merits of the copyright issues.144 Notably, out of the Broadway design team,
only the lighting and set designers registered a copyright for their designs,
possibly in response to this dispute. 145 These designers registered these
copyrights more than five years after the Broadway production opened 146 and
only months before the Chicago production filed its law suit.147
This precedent out of the District Courts in Florida, Illinois, and New York
create the presumption that pre-production stage design elements are
copyrightable and that copyright of those materials may be sufficient to protect
the final product of a design from professional plagiarism. However, out of these
cases, only Carrell addresses the key elements of copyrightable material,
authorship, and ownership. These cases largely leave open the most difficult
questions of copyrightability of theatrical design. Additionally, these cases are
only district court rulings and likely do not create sufficient precedent for this
area of the law to be clearly established.
However, despite these possible legal pitfalls for stage designers, there is a
judicial presumption that stage design elements are copyrightable. In the cases
before federal courts, the dispute centered around at least one design element
which had been registered with the copyright office.148 In both Arcenas and
Carrell the fact that the designer registered their design with the copyright office
was specifically noted by the court.149 While the Court in Mullen did not specially
recognize that the lighting and set designers had registered their designs, the
court did address that it could verify the fact of whether the Chicago production
infringed on the Broadway production’s copyrights. 150 The theatre industry must

Id. at *2.
Id. at *6-7.
145 Lighting Design for Urinetown, the musical, U.S. Copyright Registration No.
PAu3062778 (Aug. 21, 2006) [hereinafter Lighting Design for Urinetown];
Scenic/Environmental Design for Urinetown the Musical, U.S. Copyright Registration No.
VAu000712639 ( Aug. 15, 2006) [hereinafter Set Design for Urinetown] (a search of the U.S.
Copyright Office database for “Urinetown” produces seven results, one for the Broadway
lighting design and one for the Broadway set design).
146 Urinetown, INTERNET BROADWAY DATABASE, https://www.ibdb.com/broadwayproduction/urinetown-12936 (last visited Mar. 12, 2021) (documenting that Urinetown! first
opened on Broadway in 2001).
147 Mullen, 2007 WL 2892654 at *1 (stating that the plaintiffs filed their amended complaint
on Dec. 14, 2006).
148 Supra note 130; Lighting Design for Urinetown, supra note 145; Set Design for Urine
Town, supra note 145; see Carrel, 104 F. Supp. 2d at 244 (stating that the plaintiff registered her
makeup designers with the U.S. Copyright office).
149 Arcenas, slip op. at 6-7; Carrel, 104 F. Supp. 2d at 244.
150 Mullen, 2007 WL 2892654 at *7 (“[W]hether Plaintiffs appropriated Defendants work
and infringed upon copyrights can be verified.”).
143
144
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lean into this precedent to create an industry standard that theatre designers are
entitled to copyright protection through both contract and registration of designs
with the Copyright Office.
IV. ANALYSIS
A. INSUFFICIENT PROTECTION WITH INCREASED EXPOSURE

The current relationship between copyright law and theatrical design reveals
that copyright law places multiple barriers between theatre designers and legal
protection. First, theatre design does not fall clearly into the enumerated
categories of copyright law. Second, designers may struggle to qualify as authors
or owners of their work in the current hiring and contract practices in the
industry. Lastly, few designers actively register their work for copyright
protection. Add in the three-year statute of limitations, 151 and theatre designers
find themselves with uncertain protection for their work.
The pandemic has pushed the theatre industry online and increased access to
both the industry itself and the ability to closely study designs for plays that will
inevitably be produced again whether online or in a traditional theatre setting.
Despite this increased distribution and risk, designers have no increased
intellectual property protection to meet these changes in the industry.152
Increased exposure and accessibility of video and images of theatrical designs
creates an increased risk of plagiarism for two main reasons: the same plays are
produced multiple times by different theatre companies and design ideas from
one play can be used for another.
1. Multiple Productions
Unlike more traditionally streamed content such a films and series, the theatre
industry operates in no small part by creating unique productions of the same
play or musical at different venues again and again. This professional practice
creates a market for designs for the same show. Current professional practices
do not give designers bargaining power to protect their work through clear
authorship and ownership upfront. This lowers the risk of legal consequences
for plagiarizers and creates and incentive to copy all or some of the elements of
a design in a subsequent production of the same play.

17 U.S.C. § 507.
See McKee, supra note 52 (arguing that, even before widespread streaming of theatre
content, “[p]roduction photos, fight choreography clips, even bootleg production videos are
often just a Google search away . . . it’s never been easier to copy someone else’s work”).
151
152
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While there is not strong evidence of a widespread practice of plagiarism
among Broadway and regional theatre companies, it does occur.153 Very few of
these professional plagiarism cases make it to court.154 However, the 2007
Urinetown case demonstrates that even professional companies may go so far as
to copy major elements from a successful, publicized production.155 The subject
matter of the Urinetown suit is the exact type of design infringement and litigation
risk that is created by the increased availability of high quality recordings of
theatrical design work.
To make matters worse, lower level professional and community theatre
companies have a widespread reputation for copying well-known Broadway
designs and trying to recreate Broadway shows to the best of their ability.156 This
practice likely has a simple cause: these companies are not hiring professional
designers. Instead, these companies work to recreate the iconic version their
members and audience saw and loved on a shoestring budget.
The increased exposure via streamed content means this risk will likely not
manifest until after the theatre industry is able to safely return to in person
performances. Professional theatre companies are unlikely to stream an oddly
familiar production of a play that another company recently closed. However,
five years from now, it would be unsurprising to see companies, ranging from
high level professionals to community theatre companies, trying to copy iconic
elements of popular productions that are considered quintessential to the final
design. By expanding the potential size of the audience for a popular production
and creating an “official movie version” of a stage play, streamed content creates
an expectation that future productions will likely try to meet.
In 2018, the Executive Director of the Stage Directors and Choreographers
Society said, “What [audiences] are often looking for is not something original,

153 See id. (listing professional plagiarism by regional theatre companies of the original
Broadway designs for the musical Urinetown and between two regional theatre productions of
The Glass Menagerie, among others); Campbell Robertson, Creative Team of ‘Urinetown’ Complains
of
Midwest
Shows,
N.Y.
TIMES
(Nov.
15,
2006),
https://www.nytimes.com/2006/11/15/theater/15urin.html (detailing two different cases
filed by the Broadway creative team of the musical Urinetown against other professional theatre
companies they allege copied their design elements).
154 See McKee, supra note 52 (“When someone has to [take legal action] alone, these
designers, who are barely paid in the first place—it’s hard to overstate how difficult that is for
someone in that position.”).
155 Mullen v. Soc'y of Stage Dirs. & Choreographers, No. 06 C 6818, 2007 WL 2892654,
at *1 (N.D. Ill. Sept. 30, 2007).
156 See, e.g., McKee, supra note 52 (“For decades, community theatre groups have worked
hard to unabashedly mimic the best or most iconic productions of shows on a microscopic
budget.”); Chris Peterson, Stage Center's Annual Tradition of Copying Broadway Designs, ONSTAGE
BLOG, https://www.onstageblog.com/columns/2016/7/25/stage-centers-identity-problem
(last updated Aug. 4, 2016) (detailing one professional theatre’s history of copying Broadway
designs).
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but a slice of that iconic work.”157 Distribution of images of Broadway shows 158
have created this expectation before being streamed to millions of households.
It only stands to reason that audience expectation will be increased when the
most commonly viewed production is the one available to everyone at the click
of a button.
2. Flexible Use
Stage design is also vulnerable to professional plagiarism by increased
exposure because design elements form one play are often useful in the
production of an entirely different play. In 2016, set designer Bob Lavallee
created a large tree on a round platform as the center piece of his design for
Trinity Shakespeare Festival in Fort Worth, TX for a production of A Midsummer
Night’s Dream.159 Later that year, Lavallee discovered that Lyric Stage in Dallas
had utilized a remarkably similar design for their production of the musical
Camelot.160 The fact that specific design elements can be useful for the
production of more than one play greatly increases the likelihood of theatre
companies copying design elements when they are more readily available through
a digital format.
This problem relates back to the basic question of whether the final product
of stage design is subject to copyright protection. Clearly a designer cannot
copyright the core idea of a large tree on stage, which was at the center of the
2016 Texas design dispute.161 It is likely that many productions of various plays
over the years have used a large tree in the center of the stage. The issue cuts to
one of the core problems with copyrighting theatrical design: how to protect the
core elements of a designer’s work without stifling creativity across the industry
by limiting inevitably similar, entirely unrelated designs.
B. INCREASED PROTECTION BY CONTRACT

1. Protection by Contract
While theatre design plagiarism rises to the level of a federal copyright issue,
the core of the problem is an internal, theatre industry issue. The simplest
solution for dealing with this problem at the root cause is by contract between
theatre designers and the companies who hire them. This solution requires USA,
the theatre design union, to assert two primary presumptive rights to copyright
for designers in their standard bargaining agreements. The first is that the theatre

McKee, supra note 52.
See id. (“What we’ve become more aware of, maybe because of technology is how
common [copying] is.”).
159 Id.
160 Id.
161 See 17 U.S.C. § 102(b) (stating that copyright law does not protect underlying ideas).
157
158
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companies must recognize all theatre designers, including scenery, costume,
lighting, project, sound, etc., as the authors and owners of their designs through
contract. This is the appropriate first step because it will naturally limit concerns
over collaboration, joint authorship, and the work for hire doctrine that are key
hurdles to vesting copyright protections with designers.
This contractual presumption would not completely eliminate the issues with
whether designs fall under copyrightable materials, but it would relieve the
burden on designers to qualify as an author and owner of their work. The
Copyright Act leaves room to negotiate through contract whether a work should
be considered “work made for hire”,162 likewise industry professionals should
negotiate out of this space through contract to gain the crucial protections of
authorship, ownership, and right to attribution, despite lack of protection under
VARA.163
The second is that standard bargaining agreements must recognize a right for
all designers to register their designs with the U.S. Copyright Office. Both the
Arcenas and Carrell cases relied on the concept that registering a work with the
copyright office creates a presumption of copyrightability.164 By recognizing this
right through contract, the industry will assert to both designers and companies
the importance and value of copyright to designers. The Mullen case
demonstrates the current professional practice that few designers currently seek
copyright protection for their designs.165 By stating through contract that
copyright protection is a valuable part of the design work, the industry will help
encourage designers to protect their own work. This contract tool also suggests
to other companies looking to produce a play that past design elements are likely
protected by copyright.
These two contractual protections would make the precedent in the Northern
District of Illinois and Southern District of New York a standard part of current
theatre industry practice. By relying on the judicial presumption that theatre
design is copyrightable and ensuring that designers have the bargaining power to
own and copyright their designs, the industry can create increased protection for
designers in response to increased distribution through streaming. This tool will
help insulate the theatre industry from not only the current changes in response
to the pandemic, but whatever additional changes occur when traditional theatre
venues reopen to the public.
17 U.S.C. § 101.
See 17 U.S.C. § 106(a) (stating that artists who create works of visual art made for hire
do not have right to attribution); Gegenhuber v. Hystopolis Prods. Inc., No. 92 C 1055, 1992 WL
168836, at *4 (N.D. Ill. July 13, 1992) (holding that the court would not construe VARA to
include theatrical design elements such as set design as they were not specifically enumerated
in the statute).
164 Womack, supra note 77, at 233 n.50; Carrel v. Shubert Org. Inc., 104 F. Supp. 2d 236, 247
(S.D.N.Y. 2000).
165 See Lighting Design for Urinetown, supra note 145.
162
163
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2. Protection to the Designer, Not the Producer
Before the advent of streaming theatrical content in March 2020,
congressional amendment of the Copyright Act to include theatre design under
pictorial, graphic, and sculptural works could have provided copyright protection
to theatrical designers.166 However, streaming content creates another unique
issue for theatrical designers. When the recording of a play is distributed by a
media company or the theatre company itself, the company likely holds the
copyright to that digital media.167 If years down the road another theatre
company utilizes that recording to copy the stage design for their own
production, who holds the copyright infringement claim?
Like many designers, David Korins did not register his set design for Hamilton
before Disney obtained the licensed to distribute the recording of the play.168 If
versions of the Hamilton set start to show up on stages around the country, as
soon as the rights to produce the musical become available to the industry at
large,169 Disney might have a strong claim to copyright infringement as the
holder of the license to distribute images of the set. Even if Congress were to
extend copyright protection specifically to stage design, it may not fully protect
designers in light of the split between ownership of the design and ownership of
the recorded version of the play.
The basic presumption of copyright law is that “[c]opyright in a work
protected under this title vests initially in the author or authors of the work.”170
However, without contractual protections that ensure designers are recognized
as the sole authors and owners of their works despite streaming, designers may
struggle to qualify for copyright protection. Streaming productions online
pushes the theatre industry toward film and television norms. In film and
television, the producer typically holds the copyright to the single, complete work
of the movie or show by contract.171 Extending this same contractual solution
166 Rebeca Sanchez-Roig, Putting the Show Together and Taking It on the Road: Copyright, the
Appropriate Protection for Theatrical Scenic and Costume Designs, 40 SYRACUSE L. REV. 1089, 1093
(1989).
167 See 17 U.S.C. § 102(a)(6) (stating that “motion pictures and other audiovisual works”
fall under the enumerated protections of the Copyright Act).
168 As of March 2021, a search of the public records of the U.S. Copyright Office for any
combination of “Korins,” “Hamilton: An American Musical,” and “design” do not reveal a
registered copyright for Mr. Korins’s set design for the musical.
169 See Production Rights, BROADWAY MUSICAL HOME, https://broadwaymusicalhome
.com/production-rights.htm (last visited Mar. 5, 2021) (“The rights to a musical may not be
available if it is currently playing on Broadway or touring, if original music copyrights prohibit
licensing (as with many jukebox musicals), or if a motion picture version is currently in the
works.”).
170 17 U.S.C. § 201(a).
171 See Womack, supra note 77, at 245 (stating that sole copyright ownership in the film
industry is given to the producer by contract, regardless of authorship).
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to streamed theatrical productions is likely the simplest way to protect against
copyright infringement because large media companies and producers have the
resources to litigate copyright disputes.
However, theatre and film differ in an extremely important aspect. Once a
film or TV series is made, the work is complete. The theatre industry on the
other hand, exists by producing shows again and again throughout regional
markets. Theatre designers commonly remount their designs for subsequent
productions of the same play with different theatre companies. Unlike film, the
designer’s work is not truly complete after the run of a single show. This means
that simply because a production of a play has been recorded and streamed, it
does not mean that a designer will not use that same design for a future
production of the same play.
The rise of streaming occurred in no small part to create work for an industry
that is almost entirely shut down due to the pandemic. Allowing that response
to pass copyright interest to producers would eliminate a core value of stage
design– the reusability and flexibility of design work - during a time when
designers need it most. Instead, the industry must focus on vesting copyright
with the people it will benefit most, the designers themselves. The industry
should use a contractual solution to prevent streaming of plays from following
film industry norms which would deprive designers of the ability to reuse, license,
and market their designs.
3. Updating Standard Bargaining Agreements
Lastly, USA should follow the current theatre industry trend and include
copyright protections in standard bargaining agreements for designers whose
work is streamed and filmed. In ensuring that designers have authorship and
ownership over their works, USA must include streaming in their standard form
contracts with both The Broadway League and the League of Resident Theatres
(LORT).172 This contractual protection will help vest copyright with the designer
despite the recent changes to the industry.
Currently, USA does not cover streaming in its standard contracts.173 In fact,
USA’s contracting for film and television remain entirely separate from the
theatre industry.174 This is in contrast to standard contract offerings from other
theatre unions and professional organizations such as Actors Equity and the
172
Agreement Between Local 829 USA and The Broadway League Inc.: January 1, 2019
- December 31, 2022, supra note 57; Agreement Between Local USA 829 and the League of
Resident Theatres, supra note 59.
173 See Theatre, Opera, & Dances CBAs, UNITED SCENIC ARTISTS, https://www.usa829.
org/Contracts/Collective-Bargaining-Agreements-CBAs/Theatre-Opera-Dance (last visited
Mar. 5, 2021) (including a list of USA's collective bargaining agreements in the theatre industry,
which does not include a streaming or broadcast agreement).
174
See id. (showing that “Film and Television” is listed as a separate category of contracts
from live performances).
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Dramatist Guild.175 Actors Equity, the union that represents stage actors and
stage managers, offers additional recording and broadcast agreements to theatre
companies in conjunction with their standard contracts. 176 Likewise, the
Dramatist Guild, the professional organization for playwrights, offers its
members a supplemental “Live Stream Addendum” and a “Digital Rights
Agreement” to manage the copyright issues around streaming a play.177
USA should follow the lead of the Dramatists Guild and create both a
contractual presumption of copyright for designers and specific protection for
streamed and broadcast design work. As scripts are the most traditionally
copyrightable work in the theatre industry,178 the Guild sets the standard on
contracting for protecting intellectual property in the industry.179 USA has the
bargaining power to help ensure designers’ access to copyright protection
through contract. By asserting that designers are both the authors and owners
of their designers, USA could pave the way for designers to register their work.
This would allow designers to protect their unique contribution to a given play
despite the rise in filming, licensing, and streaming theatrical content.
These changes are necessary to respond to an evolving industry. Theatres
will begin opening their doors at different rates as states respond to the pandemic
differently over the coming years. However, streaming plays is likely here to stay.
Disney will likely send Hamilton to movie theatres as it originally intended to
enable audiences to capture the feeling of the live stage and the big screen at the
same time. Broadway has a strong incentive to continue streaming to reach a
much larger audience base than the tourists who make up a large percentage of
their revenue. Likewise, LORT companies can offer never-before-seen plays to
the entire country through a streamed production, rather than just the residents
in their area.

175
Compare id. (showing that USA’s standard contracts do not include steaming
agreements for theatre) with Recording and Broadcast, ACTORS’ EQUITY ASS’N,
https://www.actorsequity.org/resources/Producers/recording-and-broadcast (last visited
Mar. 5, 2021) (showing that Actor’s Equity includes recording and broadcast agreements with
their standard contracts); Model Contracts for Theatre Writers, DRAMATISTS GUILD,
https://www.dramatistsguild.com/advocacy/industry-contracts (last visited Mar. 13, 2021)
(showing that that the Dramatists Guild offers streaming protection with their standard
contracts).
176
Recording
and
Broadcast,
ACTORS’
EQUITY
ASS’N ,
https://www.actorsequity.org/resources/ Producers/recording-and-broadcast (last visited
Mar. 5, 2021).
177
Model
Contracts
for
Theatre
Writers,
DRAMATISTS
GUILD,
https://www.dramatistsguild.com /advocacy/industry-contracts (last visited Mar. 13, 2021).
178 See Womack, supra note 77, at 227 (“The only person to whom it is clear that he will
enjoy exclusive control of his work in the industry is the playwright.”).
179 Copyright 101, supra note 15 (stating that the Dramatist guild has been working to protect
playwright’s copyright for over 100 years).
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This solution helps protect designers during these shifts in the theatre
industry, while leaving room for the eventual return to traditional in-person
productions. A contractual solution focuses on gaining what protections
designers have the power to control without dependence on outside intervention
from the courts or Congress. This would send a message to the industry that
designers control who can reproduce their designs in the future, while leaving
designers free to offer their designs to other theatre companies without
interference from producers or large media companies.
V. CONCLUSION
Providing full copyright protection for theatrical designs as a separate work
from the play that originates the design will help protect the vulnerable theatre
industry at this crucial moment. Through the social, economic, and public health
turmoil of the pandemic, thousands of hardworking professionals are striving to
recreate an industry built on the practice of bringing people together in large
public gatherings for a singular event. Both the legal and theatre industries must
adapt to protect theatre design professionals. By providing discrete protection
for these designs through contract, skilled professionals can license, adapt, and
market their work without fear that producers will simply rely on plagiarism to
recreate designs for popular plays.
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